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Abstract: This article is about the Individual Criminal Liability of the Individual at ICC. Here in this article my main focus is to
highlight the crimes committed by an individual at an international level and the affixing the liability on such wrongdoer so that they or
she must not be let free. This could be achieved with the help of International Criminal Court which is in the process of development
and has provided the teeth to the provisions of the Rome statute by punishing the accused of war crimes, crimes against humanity and
genocide. The provisions of Rome statute has tried to protect the rights of both the accused as well as the victims and has even due
regard to the safety and protection of the witnesses. Here in the Article, my focus would be on Article 25 of the statute which talks about
the jurisdiction of ICC on every such person who commits the crime within the jurisdiction of the court and thus providing punishment
and penalty for the same and it would include not only the offender who committed the offence directly but also the one who aided or
abetted such crime. Further, | would be discussing the trial of Thomas Lubanga case and as to how he was prosecuted.
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1. Introduction

This article is about the Individual Criminal Liability of the
Individual at ICC. Here in this article my main focus is to
highlight the crimes committed by an individual at an
international level and the affixing the liability on such
wrongdoers so that he or she must not be let free. This could
be achieved with the help of International Criminal Court
which is in the process of development and has provided the
teeth to the provisions of the Rome statute by punishing the
accused of war crimes, crimes against humanity and
genocide. The provisions of Rome statute has tried to protect
the rights of both the accused as well as the victims and has
even due regard to the safety and protection of the witnesses.
Here in the Article, my focus would be on Article 25 of the
statute which talks about the jurisdiction of ICC on every
such person who commits the crime within the jurisdiction
of the court and thus providing punishment and penalty for
the same and it would include not only the offender who
committed the offence directly but also the one who aided or
abetted such crime. Further, | would be discussing the trial
of Thomas Lubanga case and as to how he was prosecuted.

The greatest responsibility to prosecute as well as fixing the
criminal liability or responsibility on an individual is an
international case is on the International Criminal Court
(ICC), where the ICC works on the guidelines of the Rome
Statute which is an international legal document that strives
to provide the mechanism for the trials, investigations and
punishments to the individuals involved in dangerous crimes
like the crimes against humanity, genocide, war crimes etc.
Before the coming into force of the ICC”’s Rome Statute that
is before July 1, 2002, there was no such concrete
mechanism which could confer the liability on the
wrongdoer. [1] However there were certain temporary
arrangements like International Criminal Tribunal For
Yugoslavia (ICTY) and International Criminal Tribunal For
Rwanda (ICTR) but still they were lacking the teeth to create
a fear of liability or the consequence of the wrongdoing until
the ICC came and took up this job seriously and had
successfully established itself since then. [2]

There are no doubt certain requirements which are yet to be
fulfilled by the ICC and it requires further more
developments in order to streamline its procedural set up but
still its journey so far has surfaced itself as a permanent,
concrete and a serious body which is capable enough to start
the case while following all the required objectives of
International Criminal Law along with Human Rights
standards and further to investigate the case properly along
with the cooperation of the states and the witnesses wherein
the rights of the accused as well as those of the victims are
also kept intact and further to conclude its trial, followed by
appeals and finally adopting various redressal mechanisms.

(3]

The concept of the individual criminal responsibility
provides that when an individual or group of individuals
commits a crime which is of international nature and which
affects not only the local or domestic laws [4] but also the
international laws then such an individual must be fixed with
a liability for his wrongdoing as the crime committed by him
or her has affected the society or people at large like, the war
crimes, genocide, ethnic cleaning, crimes against humanity
etc. [5]

Article 25 of the Rome Statute

According to the 25th Article of ICC statute, the ICC would
have the jurisdiction over natural persons and if anyone
commits a crime within the court’s jurisdiction then he or
she would be entitled to undergo liability as provided in the
statute. Further, it is provided that the court would have
jurisdiction over every person who falls within the
jurisdiction of the Rome Statute and such a person would be
punished accordingly. It is also provided that to attract the
liability it is not necessary that the individual has committed
the crime directly and thus it would be sufficient if in case
he or she has abetted the act or has aided the act or has
supplied anything essential for the commission of the
offence. [6] Such a person would be liable equally as if the
offence had been committed by him directly. Thus it covers
within its ambit any individual, group of individuals, any
organisation etc who work with a ulterior motive or
intention to do an act in an offensive manner and against
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humanity, such a person would be pulled and made liable
under the ICC Statute. [7] In order to establish the Joint
Liability under Article 25 (c) of the ICC Statute, there must
exist the concurrence of Actus Reus and Mens Rea that is
the act by the group of people together to work towards a
common plan, along with the need to have a common
existence of mental element at the time of doing of the act in
order to attract the joint liability.

Thus the liability under International Criminal Law is not
limited only for committing war crime, genocide or crime
against humanity but also for any attempt, assistance,
facilitation or aiding and abetment of the crime as well. So
the individual who even plans or instigates the commission
of crime, could also be made liable.

The Criminal Liability Imposed on Thomas Lubanga
Dyllo by ICC.

Thomas Lubanga [8] was the first person ever who was
convicted by the International Criminal Court (ICC). He was
from the Democratic Republic of Congo and was accused of
the war crimes for which he was convicted. He founded and
took a lead in the Union of Congolese Patriots (UPC) and
was found to be a key player and mastermind in the Ituri
conflict. Under his leadership the rebels committed various
acts of inhuman nature and did various human rights
violations including murder, ethnic massacres, rape, torture,
forcibly conscripting child soldiers and mutilation. Further
he was also charged for crime against humanity, rape,
murder, etc, Later on he was convicted with an
imprisonment of 14 years. [9]

Going into the details of the case, The Trial Chamber
concluded that the accused as well as the co - accused
agreed, participated and acted with a common intention to
build an army with a motive to establish and maintain
political as well as military control over lturi. It further
confirmed that there was a participation by the young
children who were used as soldiers and also the bodyguards
of the accused. Thus a warrant of arrest was issued against
Lubanga and charges were confirmed against him. While the
proceedings were going on there was a stay for a time being
and later the proceedings were again resumed, the appeal
chambers upheld the decision to stay the proceedings but it
reversed the decision to release the accused and the case was
thus remanded back to the trial chambers. The Trial
chambers ordered to stay the proceedings considering the
fair trial issues of the accused, due to non implementation of
Chamber’s orders by prosecution. Later in the trial various
witnesses were testified and even experts were called and
even the victims were allowed to participate in the trial and
finally on 14th March 2012, the Trial Chamber concluded
the guilt of Lubanga for the war crimes and also for using
children in such hostilities and thus was awarded a sentence
for 14 years. [10]

The convictions in the cases shows that the ICC has
developed so far since its inception in 2002 and since then
its growing body which is making its success in dealing with
heinous war crimes etc. The support and cooperation that the
ICC is getting from various states has made ICC a strong
body to rely on and even in cases where the state does not
take an action to prosecute against the war criminals, the

ICC is self sufficient to take an initiative, carry on the
investigations and conduct a fair and transparent trial with a
conclusion which is binding on the states. [11]
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