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Abstract: Biopiracy is the illegal practice of appropriating biological resources and associated traditional knowledge, which causes 

economic and environmental damage to the country. In this context, this research aims to analyze the Brazilian Biodiversity Law, which 

provides guides for access to genetic heritage and associated traditional knowledge of indigenous communities, highlighting the effects 

on the protection of intellectual property of these peoples in the face of biopiracy. The descriptive - deductive method was used to 

understand the main controversial points of the law. The study is focused in emphasis on current legislation. Thus, the research 

concludes that the Brazilian Biodiversity Law do not offer the necessary security to guarantee the protection of indigenous communities 

in the following aspects: it did not typify the crime of biopiracy; created confusing rules on benefit - sharing; established a system of 

identification of traditional knowledge, determined a gradation of administrative sanctions. A reform of Law 13.123/15 seems to be 

necessary to achieve the intended protection.  
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1. Introduction 
 

Biopiracy can be understood as the illegal use of natural 

resources and traditional knowledge, causing economic and 

environmental damage to the country, such as loss of 

biodiversity, ecological imbalance, weakening of indigenous 

cultures. The word Biopiracy does not find a place in 

Brazilian legislation, not even in any international legal 

instrument. It is, in fact, a doctrinal concept referring to the 

unauthorized appropriation of genetic heritage, as well as 

traditional knowledge associated with biodiversity. 

(PANCHERI, p.453).  

 

In order to protect traditional and indigenous peoples in the 

world, The Convention on Biological Diversity (CDB) 
1
 

emerges as an indispensable tool for the conservation of 

biodiversity and protection of indigenous communities, 

regulating the access to these resources and knowledge, 

without underestimating economic issues, trying to create a 

symbiosis in order to achieve sustainable development. On 

the other hand, the Nagoya Protocol
2
instrumentalizes the 

means of access and the sharing of benefits supported by the 

CBD.  

 

                                                 

1International Treaty signed during the United Nations Confrence 

on Environment and Development in teh city of Rio de Janeiro, 

between June 5 and 14, 1992. 
2 Supplementary International Agreement to the CBD, adopted on 

October 29, 2010 in the city of Nagoya. 

However, Brazil ratified the Nagoya Protocol only in 2020. 

Thus, the public policies proposed in the mold of current 

need changes to adapt to international protective standards. 

In Brazil, the Biodiversity Law regulates the access to the 

genetic heritage and associated traditional knowledge of 

indigenous communities, as well as protecting the sharing of 

benefits arising from the appropriation of this knowledge.  

 

The new legal framework for biodiversity, constituted by 

Law 13.123/15, has the mission of promoting the sustainable 

use of Brazilian biodiversity and bringing legal security to 

its users. This law provides for access to genetic heritage, 

protection and access to associated traditional knowledge, 

and benefit sharing for the conservation and sustainable use 

of biodiversity. The sustainable use of biodiversity is now 

considered the basis of the bio economy. (FIGUEIROA et 

al, 2019)  

 

This research analyzes Brazilian Biodiversity Law 

(13.123/15), seeking to identify possible failures in the 

protection of biological resources and associated traditional 

knowledge of indigenous communities.  

 

2. Materials and Methods 
 

This is a review study supported by legislation and scientific 

studies on biopiracy and indigenous peoples. The search was 

carried out on Google Academic platforms and on the 

Brazilian Digital Library of Theses and Dissertations 

(BDTD) with the key words: biopiracy, appropriation of 

indigenous knowledge, Biodiversity Law. Initially, articles 

were selected based on titles and abstracts. Those dealing 
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with: a) pedagogical issues were discarded; b) regional 

themes; c) agroforestry systems; d) themes about biology 

and history. Seven articles were used for the review, 

covering the period from 2007 to 2019 and relevant 

legislation from 1988 to 2020.  

 

 

 
Figure 1: Synoptic of Selected Scientific Publications 

Source: written by the authors (2021) 

 

As a legal basis for the selection of fundamental elements 

for the analysis of the Law under study, legal statutes, 

conventions and international agreements were selected, of 

which Brazil is a signatory, and were organized by way of 

presentation, in chronological order in Figure 2.  

 

 

 
Figure 2: Evolutionary Synoptic of Legislation, Agreements and Conventions 

Source: written by the authors (2021) 

 

3. Results and Discussion 
 

The practice of biopiracy of indigenous knowledge seems to 

take shape due to the weaknesses of the Brazilian 

Biodiversity Law (13.123/15) and the abundance of 

Brazilian biodiversity.  

 

Initially, it should be considered that biopiracy is a problem 

that affects not only the Sovereign State as a protector and 

regulator of access to genetic heritage or traditional 

knowledge. (RUBIN, 2018)  

 

Biopiracy threatens the cultural heritage of nations with 

large companies having exclusive control over this 

knowledge and technology, without legally having the 

permission of the communities that discovered them or of 

the countries of where they come from. It directly affects the 

culture of peoples, since once a product derived from this 

cultural knowledge is patented, populations can no longer 

exploit it. (FELÍCIO, 2019, p.31)  

 

The lack of legislation that defines the rules for the use and 

collection of Brazilian natural resources facilitates the action 
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of biopirates who, when punished, receive the penalties 

provided for in Crimes against fauna and flora, which are 

insufficient to inhibit the crime of biopiracy. (VALÉRIO, 

2010)  

 

The Convention on Biological Biodiversity CBD, an 

international treaty, to which Brazil is a signatory, sought to 

regulate issues inherent to the sovereignty of countries, the 

conservation of biological biodiversity, sustainable 

development, and the fair and equitable distribution derived 

from the use of natural resources, in particular guaranteeing 

the rights of traditional communities. Although it is 

imperative to recognize that the CBD emerges as an 

international instrument that fights against biopiracy, it is 

clear that it did not manage to determine how the protection 

of natural resources and associated traditional knowledge 

would be, perhaps how the benefits obtained from its 

appropriation would be shared.  

 

Brazil was one of the first countries in the world to adopt 

national legislation to implement the principles of the CBD 

trough the Provisional Measure 2.186 - 16/2001. Although it 

was created to regulate access to genetic resources and 

associated traditional knowledge, it had a series of gaps that 

did not provide the security it intended, such as: the MP 

could not distinguish between for - profit and non - profit 

research.  

 

In 2015, was sanctioned the Biodiversity Law (13.123/15), 

which provides guides for access and benefit - sharing, 

obtained from genetic resources and associated traditional 

knowledge, in an attempt to ensure the sustainable use of 

biodiversity and combat biopiracy.  

 

Despite efforts to fill gaps of the provisional measure, the 

law left indigenous communities even more vulnerable to 

attacks by biopirates. Although the law has expanded the 

participation of the indigenous peoples in the Genetic 

Heritage Management Council (CGEN) 
3
, did not guarantee 

their effective participation, since the culture and language 

of these peoples do not allow a real understanding of the 

themes addressed in the assemblies.  

 

The Biodiversity Law seems to have retroacted in the 

protection of the indigenous peoples against economic 

exploration. When analyzing, for example, the art.8, § 3
rd

, a 

classification is created for the recognition of associated 

traditional knowledge: a) those that have already been 

identified in scientific publications; b) those registered in 

registers or databases; c) those that are properly described in 

cultural inventories.  

 

Art.9, § 2
nd

shows that the obligation to obtain the prior and 

informed consent of the holders of knowledge is linked to 

the necessary identification of such knowledge, since if they 

are “not identified”, the waiver is automatic.  

 

                                                 

3 Created through PM 2.186-16/01, It is the body responsible for 

granting authorizations for acess to genetic heritage and associated 

traditional knowledge, upon prior authorization 

Moreover, the Law 13.123/15 considers as valid the 

informed consent obtained from a simple signature in term, 

audiovisual recording of consent, among others. It was not 

observed that prior consent is the result of a long process 

that must guarantee the full participation of the affected 

communities. Therefore, the simple acceptance of a signed 

term may not reveal the true will of the contracting part, 

since it does not demonstrate that all doubts were clarified 

and the terms widely known for decision - making. A simple 

formal document, which can be obtained even non - 

verbally, does not protect indigenous and communities that 

will be exposed to biopiracy practices.  

 

Another point to be highlighted is the confusion proposed by 

the law regarding the sharing of benefits. There seem to be 

many gaps regarding this division, especially in identifying 

which traditional community would be the real holder of a 

given knowledge, since this knowledge are transferred from 

one community to another over time.  

 

Already in art.17, § 1
st
and 2

nd
, the law conditions the sharing 

of benefits exclusively to the manufacturer of the finished 

product or the producer of the reproductive material, making 

the indigenous community take the business risk. Besides 

that, the art.17, § 5
th
 the exempts micro and small businesses 

from benefit sharing.  

 

Finally, the administrative sanctions proposed by the 

Biodiversity Law appear to be ineffective. Criminal 

sanctions are unfeasible because, in Brazil, there is no 

typification of the crime of biopiracy. Concerning to civil 

sanctions, a gradation will take into account: the seriousness 

of the case, the offender's background, offender´s recidivism 

and the economic situation of the party, which leads to a 

consider reduction of the penalties, encouraging the practice 

of biopiracy.  

 

4. Final Considerations 
 

Biopiracy is a problem that has to be faced. It must be 

considered that this practice not only appropriates from the 

elements of the biodiversity, but also the knowledge of the 

indigenous communities. With this practice, indigenous 

peoples end up losing control over their cultural heritage, 

compromising the sovereignty and identity of these peoples 

 

Brazilian legislation seems to be weak and the public 

policies fail to protect the genetic and cultural heritage of 

indigenous communities. In this sense, Brazil only came to 

regulate the access and manipulation of genetic material and 

the traditional knowledge associated with them, through the 

Provisional Measure, which was later suppressed by Law 

13.123/15, however, it creates rules that make protection 

difficult.  

 

The law seems not to have followed the guidelines of the 

international treaties, since it brings many restrictions to the 

recognition of traditional knowledge and even more, creates 

a hierarchy of knowledge to be protected.  

 

Furthermore, there is a weakening of norms that regulate the 

informed consent procedure, since the cultural peculiarities 

of indigenous communities are completely disregarded. The 
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procedures for obtaining the concession for the use of 

indigenous knowledge also are not protective, since the law 

accepts informal consent as valid. With regard to benefit 

sharing, the law creates classification rules for it to be 

carried out.  

 

The study reveals that the administrative sanctions brought 

by the Brazilian Biodiversity Law do not prevent the 

practice of biopiracy. The research concludes that an urgent 

reform of the Brazilian Biodiversity Law is needed to make 

the protection of indigenous peoples effective.  
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